IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION
The League of Women Voters, et d. Case No. 3:04CV7622
Pantiffs
V. ORDER

J. Kenneth Blackwdll,

Defendant

This is a qlit by organizations chdlenging directives issued by the defendant, J. Kenneth Blackwell,
Ohio’ s Secretary of State and, in that cgpacity, Ohio’s chief dection officer. Plaintiffs damthat two directives
issued by Blackwell contravene provisions of the Help AmericaVote Act Pub. L. 107-252, Titlell1, § 302,
116 Stat. 1706 (codified at 42U.S.C. § 15301, et seq.) (HAVA). Pending are plaintiffs motionfor preliminary
injunction and defendant’ s motion to dismiss.

For the reasons that follow, | conclude that Directive 2004-7 does not contravene HAVA, and that it
otherwi se establishes reasonabl e requirements and condiitions with regard to confirming the identity of firg-time
voterswho have registered to vote by mail snce January 1, 2003. Defendant’ smotionto dismissplantiffs dam
with regard to Directive 2004-7 shdll, accordingly, be granted.

The other directive, Directive 2004-33, was recently held to be unenforceable in Sandusky County
Democratic Party v. Blackwell, No. 3:04CV 7582, 2004 WL 2308862 (N.D. Ohio Oct. 14, 2004). The
defendant appealed that decison and an injunction issued in that case directing him to file arevised HAVA-

compliant directive. In view of my decision and order and the pendency of defendant’s appeal, it appears



appropriate to overrule his motion to dismiss plaintiffs Directive 2004-33 clam, and to overrule, as well,
plantiffs mation for a prdiminary injunction. Whatever reief plantiffs might obtain through suchorder would
gand or fdl with the find decison in Sandusky County, and the interests of the parties in this case will be
accommodated fully by afind ruling in that case.
Background

HAVA is a comprehendve statute which, among other things, expandsthe right of registered votersto
cast provisiond balotsin dections for federd offices. The plaintiffs clam that Directive 2004-7 conflicts with
HAVA, and thus are invdid under the Supremacy Clause of the United States Congtitution. U.S. ConsT. art.
VI, d. 2 (the “Laws of the United States.. . . shdl be the supreme Law of the Land,” the “Laws of any State
to the Contrary notwithstanding”).

Directive 2004-7 provides.

DIRECTIVE 2004-07

February 19, 2004

To: All County Boards of Elections Members, Directors and Deputy Directors

(1) PROVISIONAL BALLOTS

R.C. 3503.16 An Ohio voter who moved from one Ohio precinct to another Ohio precinct (with or

without a name change) and did not update his or her exiding voter registrationby the 28 th day before

the dection may cast aprovisond bdlot. If the provisond bdlot ID envelope is properly completed

and sgned, the board must verify that the voter (1) was registered to vote at another Ohio address by

the regigtration deadline, and (2) did not vote at that other address.

If the information is verified, the balot will beincluded inthe officid canvass. If the information cannot

be verified, the balot cannot be counted. The minutes of the board’ s meeting to certify the results of the
election must identify each balot that was not counted and why each was not counted.



HAVA 8302(a) A voter who declaresthat he or sheisaqudified eector of the precinct and is digible
to voteinthe dection, but whose name does not gppear on the pall list in aneectionfor federal office,
will be dlowed to cast aprovisond bdlot at the palling place after completing, in the presence of an
election officid at the polling place, the written affirmation statement.

If the statement of affirmationis properly completed and signed, the board must inspect its records to
determine if the voter was properly registered to vote and was dligible to vote the ballot he or she cast.

If the board determines that the voter is digible, then the ballot will beincluded in the officid canvass,
If the board determines that the voter is not digible, then the balot cannot be counted. The minutes of
the board’' s meeting to certify the results of the dection must identify each balot that was not counted
and why eachwas not counted. HAV A 8303(b)(2)(B) A voter who registered tovoteby mail after
01-01-2003 but did not provide:

o the applicant’ s Ohio drivers license number, or
o the last four digits of the applicant’s Social Security number, or
0 acceptable documentary proof of the applicant’ s identity,

when both:

1. registering to vote and
2. voting for thefirst time in person in a federal election,

may votea provisional ballot at the polling place after completing, inthe presence of an election
official, the written affirmation statement. If the statement of affirmation has been properly
completed and signed, and the voter provides acceptable proof of identify [sic] to either the
board office or tothe precinct election officials by the timethe polls close, then the ballot will be
included in the official canvass. Otherwise, the ballot cannot be counted. The minutes of the
board’'s meeting to certify the results of the election must identify each ballot that was not
counted and why each was not counted.

Id. (emphasis added).
Withregard to Directive 2004-7, this lawsuit involves a chalenge to only the italicized language, which

dedls with how afirg-time voter who registered by mail may confirm his or her identity &t the polling place.



Theinformationprovided by Directive 2004-7 is supplemented by information contained in posters that
are to be posted inadearly vishble locationat every Ohio polling place on November 4, 2004. With reference
to firg-time voters who have registered by mail, the posters state:

Instructionsfor Mail-In RegistrantsWho AreFirst-Time Voters

If youregistered to votein Ohio by mail after January 1, 2003, did not submit acceptable documentary

proof of your identity with your voter registration application, and have not previoudy voted in an

election for federd office in Ohio, you must, before vating provide acceptable documentary proof of
your identity, which includes:
0 A current and vaid photo identification, or
0 A copy of a current utility bill, bank statement, government check, paycheck, or other
government document that shows your name and address.

If you arevoting in person:

Y ou must present to the eection officials a the appropriate county board of dections office, or to the
pollworkersat the appropriate precinct palling location, acceptable documentary proof of your identity.

If you do not present acceptable documentary proof of your identity to eection officids when you

appear to vote, you may cast aprovisond ballot under secion 302(a) of Help America Vote Act of

2002.

(Doc. 25, Exhs. 4, 5, 6) (Polling place poster exemplars).

Directive 2004-07 ingtructs election offidds to issue provisona ballots to first-time voters who
registered by mail but do not provide either adriver’ slicenseor a*“ copy of acurrent utility bill, bank statement,
government check, paycheck, or other government document that shows your name and address’ (herein,
“documentary identification”) at the poll on Election Day. Any firg-time voter who registered by mail who

provides documentary identification at the polling place will be given a conventiond ballot, and that ballot will

be counted.



The dispute in this case involves, therefore, only those firg-time voters who arrive a the polling place
without suchdocumentary proof of their identity. Such votersmay vote provisondly (i.e., cast aballot, subject
to subsequent verificationof ther identity and confirmetionthat a personwith that identity is registered to vote).

Theright of firg-time voters to vote provisondly, even though they have not presented documentary
proof at the palling place, is established under the “Fall Safe Voting” section of HAVA, which daes “An
individud who desires to vote in person, but who does not present [documentary identification] may cast a
provisiona balot” under the provisiona voting provisons. 42 U.S.C. § 15483(b)(2).

Pursuant to the provisona voting provisons of HAVA, the firg-time voter who does not have
documentary identification must, before casting his or her provisond bdlot, dso submit “awritten affirmation
... before an dection officid at the polling place gating that the individud is (A) a registered voter in the
jurisdiction in which the individud desires to vote, and (B) digible to vote in that eection.” 42 U.S.C. §
15482(a)(2).

When submitting a provisiond ballot, the firg-time voter entitled to such ballot because he or she does
not have documentary proof of identification canidentify himsdf or hersdlf by providing hisor her driver’ slicense
number or the last four digits of her or her socia security number (herein, “numerica identifier”). It is not
necessary for the voter to document that number: identification by oral recitation is enough (i.e., stating to the
pollworker, “ My driver’ slicense number isxxxxxxxx” or “Thelast four digits of my socid security number are
xxxX"). (Doc. 25, Exh. 1). (Affidavit of Patricia A. Wolfe, Ohio Director of Elections, Office of the Secretary
of State) (“boards of eectionswere. . . dso advised that any provisond voter under HAVA 8 303(b)(2)(B),

42 U.S.C. § 15483(b)(2)(B) who, at the time the person appeared to vote in the first federd eection, orally



provided the necessary identifier, to wit: a current, vaid Ohio driver's license number or the last four digits of
the gpplicant’s Socid Security number, . . . .”) (emphasis added).

If afirg-time voter who isvoting provisondly (because he or she has no documentary proof of identity
at the palling place) has anumericd identifier (i.e,, adriver’slicense, but the licenseis not withthe voter, or has
been issued a socid security number, but likewise has nothing withthat number onhisor her person), but does
not know either number, Directive 2004-7 provides that he or she can provide the numerica identifier before
the polls close. If the voter does not do o, hisor her provisiona balot, though cast, will not be counted.

Discussion

A. Plaintiffs Can Maintain This Action
Under the Supremacy Clause

Paintiffs bring their suit under the Supremacy Clause, rather than42 U.S.C. § 1983. Defendant clams
that the plaintiffs cannot maintain this cause of action.

Itisclearly established that the Supremacy Clause grantsthefederal courtsjurisdictionover suchdams,
conflict with afedera law raises afedera question pursuant to 28 U.S.C. § 1331.

In Verizon Md., Inc v. Public Serv. Comm’'n of Md., 535 U.S 635 (2002), Verizon sued the
Maryland Public Service Commission aleging that the commission’s order that V erizon make payments under
a negotiated interconnection agreement violated the Telecommunications Act of 1996. The digtrict court
dismissed the actionfor lack of jurisdiction. The Fourth Circuit affirmed. The Supreme Court reversed, finding
that, where state action is preempted by federa law, § 1331 provides jurisdiction.

InLocal Union No. 12004 v. Massachusetts, 377 F.3d 64 (1st Cir. 2004), the court stated, “Verizon

and Shaw [v. Delta Airlines, Inc. 463 U.S. 85 (1983)] make clear that in suits againgt state officias for



declaratory and injunctive relief, aplantiff may invokethe jurisdictionof the federd courts by asserting aclam
of preemption, even absent an explicit Statutory cause of action.”

WhileVerizondid not speak to the question of whether the Supremacy Clause created a cause of action
as wdl as a grant of juridiction, “[t]he best explanation of Ex Parte Young and its progeny is that the
Supremacy Clausecreatesanimplied right of actionfor injunctive rdief againg state officerswho are threatening
to violatethe federal Congtitutionor laws.” Burgio and Campofelicev. NYSDep't of Labor, 107 F.3d 1000,
1006 (2d Cir. 1997) (quoting Wright, Miller, and Cooper, Federal Practice and Procedure: Jurisdiction 2d
§ 3566 (1984)); seealso Falon, Mdtzer, & Shapiro, Hart & Wechder’sTheFederal Courts& TheFederal
System 903 (5th ed. 2003) (“[T]he rule that thereisanimplied right of actionto enjoin state or local regulation
that is preempted by afederd statutory or condtitutiona provison. . . iswel-established.”).

Because plantiffs clam isthat defendant’ s actionsin his officid duties violate afedera law which has
preemptive effect, the Supremacy Clause provides the cause of action and federa jurisdiction.

B. Ohio has Reasonable and, under HAV A, Acceptable
Proceduresfor Verifying the | dentity of
First-Time VotersWho Registered by Mail and
are Entitled to Vote Provisonally

Paintiffs overdate the requirements of HAVA, whichl find the defendant to be meeting with regard to
the identification required of firg-time voters.

Directive 2004-7 does not state that suchvoter must provide documentary proof of identity to have a
provisond balot counted. Anyone presenting documentary proof of identity will receive a regular, not a

provisiond balot. Only thosefird-time voterswho do not present documentary identificationat the palling place

will receive aprovisond balat.



If such provisiond voter wantshisor her balot counted, he or she must provide other * acceptable proof
of identity” — i.e,, anumericd identifier. Plantiffs dam that this requirement may cause the bdlots of severd
votersnot to be counted: namdy voterswho will be voting provisondly (because they do not have documentary
proof of identity with them at the polling place) and who aso ether do not possess a numericd identifier (i.e,
do not have adriver’ slicenseor socia security number) or have, but cannot remember thar numericd identifier,
and may not be able to get that information to the pollworkers before the polls close?

This case, ultimatdy, isabout the lavfulnessunder HAV A of the modes of identificationrequired under
Directive 2004-7 of firg-time voters who registered by mail since January 1, 2003. Directive 2004-7 says to
such voters, in effect, “if you cannot give the pollworker some acceptable documentary form of identification,
you haveto tell the worker your driver’s license number or the last four digits of your socia security number.
If you fal to do so before the palls close, you ill can vote provisondly, but your balot will not be counted
becauise you haven't proven that you are the same person as the person who registered by mail.”

The United States Congtitution provides that states may establish “the Times, Places and Manner of
holding Elections for Senators and Representative’ U.S. Condt. Art. |. 84, cl. 1. Inlight of this provision, the
Supreme Court hashdd that the Condtitutiondlows statesto regulate e ections. Burdick v. Takushi, 504 U.S.

428, 433 (1992) (citing Sugarman v. Dougall, 413 U.S. 634, 647 (1973)).

1

Possession of asocia security number is nearly universa, so the numbers of provisiona voterswho do not
have anumerica identifier is highly likely to be very low. Asdiscussed infra, dl personswho register by
mall are natified by the mail-in regitration form to bring documentary identification to the palling place
when they vote for the firg time. Though many persons may not have a driver’s license, the number of
people who do not possess an dternate form of acceptable documentary proof (a “ copy of acurrent
utility bill, bank statement, government check, paycheck, or other government document that shows your
name and address’) likewiseis highly likely to be very low.
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In Burdick, the Court stated that “when a state election law provison imposes only ‘reasonable
nondiscriminatory restrictions’ uponthe Firstand Fourteenth Amendment rightsof voters, * the State’ simportant
regulatory interests are generdly suffident to judify’ the restrictions.” 1d. at 434. State election laws are,
generdly, not subject to Strict scrutiny review. 1d. at 433.

Faintiffs do not contend — and they could not do so plausibly—that Directive 2004-7 is*“ discriminatory”
under Burdick. Thus, the decisioninthiscase dependsonthe reasonabl enessof Directive 2004-7's identification
requirements.

To determine the reasonableness of Directive 2004-7' s identification requirements, | mugt “weigh ‘the
character and magnitude of the asserted injury to the rightsprotected by the [Condtitution]’ againg ‘the precise
interests put forward by the state as judtifications for the burden imposed by itsrule’” Id. a 434 (citations
omitted). Further, | must consder “the extent to which thoseinterestss makeit necessary to burden theplaintiff’'s
rights” Id. (citations omitted); see also Schrader v. Blackwell, 241 F.3d 783, 790-91 (6th Cir. 2001)
(applying standard to federd election).

The State' s interest in requiring some form of commonly available identification from firg-time voters
who registered by mall is clear: namely to prevent voter fraud. If eections are not subgtantidly free from fraud
and other irregularities, public confidence in thair integrity and the vdidity of their results which is essentid to
the maintenance of ordered liberty, is threatened. Few candoubt that deterrence, detection, and avoidance of
eection fraud are fundamenta ly important state and public concerns and interests.

Having every balot cast by every digible voter is dso of fundamenta importance. Where persons who
aredigibleto vote lose faith that their ballot will count, they will conclude that voting does not matter. They may

dedine to exercisethe franchise, thereby giving up the most fundamentd right of our democracy as completdy



as if it had been taken from them forcibly. Loss of fath in the efficacy of theindividua balot can aso erode
public confidence in the integrity of dections and the vdidity of their outcomes.

Bdancing thesetwo interests— avoiding fraud, and ensuring that every bdlot counts— | conclude that,
though some amdl number of provisond balotsmaynot be counted as aresult of the identificationrequirements
of Directive 2004-7, therisk of loss of those balots, however unfortunate, isjudified by the likdly inability, if
even less burdensome (and less verifiable) forms of identification were dlowed or required, to detect and
prevent eection fraud.

| find that the burden imposed on the effective exercise of the franchise by Directive 2004-7 is
reasonable, and thus acceptable under the Constitution and HAV A for several reasons.

Firg, plantiffs have not pointed to any specific provisonof HAVA or any other federd law regulating
voting that prohibits, or evencdlsinto question, the authority of Ohio’s dection officids to imposeareasonable
identification requirement on firg-time voters who registered by mall.

Second, theredtrictionsin Directive 2004-7 are likely to affect only asmal number of voters. namely,
only those who: 1) registered by mall; 2) arevoting for the firg time; 3) come to the polls without documentary
proof of identity; 4) cannot recite a numerica identifier; and 5) are unable or otherwise fail to give a numerica
identifier before the polls close.

Third, some, if not many of those individuas who do not have documentary proof with them and are
aso unable to recite anumerica identifier by memory should be able promptly and easily to get an acceptable
document or find out the necessary number. For many, time will be available to returnhome to get documentary
proof. Evenif imeis short, telephones are everywhere, and most provisona voterswho cannot, or do not want

to leave the palling place and return with acceptable proof can cal someone to learn their numerica identifier
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from documents at home — such as a pay stub, auto regigration, driver’s license, or copy of atax return. By
taking such easy, practica steps, provisond voters without documentary identity and who are unable to
remember anumerica identifier can, and no doubt will, ensure that their ballot will be counted.

Fourth, placing the burden of establishing identity on the voter is entirely appropriate, provided the
means for doing so are (as they arein Ohio) reasonable. That firs-time voters should anticipate being called
on to prove ther identity when they first go to vote is underscored by the fact that Ohio’s Voter Registration
Formstatesthat personsregistering by mall, if they do not provide documentary proof of identity whenthey send
in the mail-in regidration, “must provide one of those items [i.e. documentary identification] when [they] vote
for the fird time” This provison of Ohio's regigration form incorporates the requirements of §
15483(b)(4)(A)(iv) of HAVA, which states that the mail-in regigtration form must include:

A gtatement informing the individud that if the form is submitted by mail and the individud isregistering

for thefird time, theappropriateinformationrequired under this section mugt be submitted withthe mail-

in regigration form in order to avoid the additiond identification requirements upon voting for the first
time.
42 U.S.C. § 15483(b)(4)(A)(iv).

Persons who register by mail are on notice, therefore, that they should take documentary proof of their

identity with them when they go to vote for the first time. It is not unreasonable for the State of Ohio to expect

that they will heed this warning, and thereby on their own ensurethat their ballot, which will be a conventiona

balot, will be counted, because they met their burden of providing acceptable proof of identity.

There may, however, be some mail-registered, firg-time provisiona voters whose ballots may not be

counted because the state cannot confirm their identity: 1) persons who did not provide any documentary or
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numerica identificationonthar voter registrationform, so thereis nothing to whichthe numericd identifier given
at the palling place may be compared; 2) persons who gave one numericd identifier (i.e,, ther driver’slicense
number) on ther voter registration form and a different numericd identifier (i.e, last four digits of their socia
Security number) when voting; and 3) persons who do not or cannot give anumerical identifier, and who do not
or cannot get either documentary identification or anumerical identifier to the polls before closing time.

Even though such persons are “digible to vote’ inthat they are registered voters, ection officids will
be unable to confirmthat they are the same individuass as those whose names appear onthe electionralls. Thar
ballotswill be uncounted not because they are indigible to vote; their balotswill not be counted, rather, because
they did not meet the burden, whichisdight, imposed onthemby Directive 2004-7 to prove ther identity when
they first go to vote.

Assuggested in the preceding paragraph, plaintiffs confuse the obligation imposed on eectionoffiaas
under § 15482(a)(4) of HAVA to determine that a provisond voter “isdigible under State law to vote” before
counting aprovisond balot with the correlative, but distinct obligationto confirmthat the identity of the person
registered by mall — and thus digible to vote — is the same as that of the person who voted provisionaly.
Determination that a fird-time voter who voted provisondly was “digible under State law to vote’ means
nothingmorethan confirming that the person’ sname is, as aresult of mail-in regidration, onthevoter regigtration
roll.

While HAV A requires verificationof digibility to vote, the statutedoesnot say anything about how state
election offidds may confirm the identity of afirs-time provisond voter. Nothing in HAVA says, moreove,

that firg-time voters ungble to show that they are the same person as the person who registered by mail are
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absolutely entitled to their balotscounted. All that HAV A providesis that a firgt-time voter who registered by
mail who cannat provide documentary proof a the polling place may vote provisondly.
Conclusion

Avoidance of fraud is important; having every balot count is crucid. The identification procedures
established under Directive 2004-7 are an important, indeed, perhaps essential bulwark against voter
misconduct and fraud.

The burdenimposed onfird-time voterswho registered by mal to confirmther identity, and thus show
that they are voting legitimatdy, rather than fraudulently, is dight.

The number of voters ungble to meet the burden — literdly by the end of the day — of proving their
identity islikely to be very small.

In these circumstances, the balance of interests favors Directive 2004-7, even if the cogt, in terms of
uncounted ballots, is regrettable.

| conclude, accordingly, that the procedures for obtaining identification from first-time voterswho do
not present documentary proof of identity at the palling place, and thus who will vote provisondly under the Fall
Safe provisons of HAVA, comply with the statute and the Supremacy Clause.

Itis, therefore,

ORDERED THAT:

1. On the basis of this Court’sdecison in Sandusky County Democratic Party v. Blackwell, No.

3:04CV 7582, defendant’ smotionto dismissbe, and the same hereby isdenied, withregard to plantiffs

chdlenge to Directive 2004-33; plantiff's motion for a prdiminary injunction as to this dam is

overruled, without prgudice, as unnecessary in view of the injunction issued in that case; and
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2. Defendant’ smotionto dismissbe, and the same hereby is granted with regard to plaintiffs chalenge
to Directive 2004-7.

So ordered.

gJames G. Carr
James G. Carr
United States Digtrict Judge
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